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TUTORIAL EXERCISES : TORT

Weeks 6-8

WEEK 6 :  Duty of care

The objective of this tutorial class is for students to:

· deepen their knowledge of the legal tests for establishing a duty of care where the injury is physical (bodily harm, property damage or nervous shock), being careful to distinguish between WHO is owed a duty from what standard of care is required.

TASK

BEFORE CLASS

1.
Summarise when a duty is owed when the damage is physical, combining information obtained from S&OR para 2.3, your lecture guide and notes taken during the lecture on this topic

Make sure you have included:

· The tests of when a duty is owed

· Brief summaries of cases that guide you as to when a duty is owed

2.
Test your understanding of the physical injury duty of care test:  

Answer True or False:  (and have a reason for your answer!)

a) a manufacturer owes a duty to anyone who consumes or uses its product

a motorist driving in a street owes a duty to other drivers two kilometres away

b) a person causes an accident; a passer-by stops.  The person causing the accident owes a duty to the passer-by.

c) A bike manufacturer is testing new bike materials.  The test rider complains the bike is not stable.  He tells his test rider he has made modifications (he hasn’t);  the test rider when next testing the bike does something silly and causes an injury to herself and others.  The manufacturer owes a duty to the test rider. 

d) Player A on the football field accidentally trips player B.  Player A owes a duty of care to  Player B.

e) Player A owes a duty to player B, when they are in the same game, near each other.  Neither has injured the other yet.

f) A woman volunteered to referee a basketball game for the Mt. Isa Basketball Association.  She  tripped when she was running backwards during the game.  The Basketball Association owed a duty of care to the referee.

g) In the Alcock case, the police owed a duty of care to the emergency workers called to the scene.

h) A farmer owes a duty to those who come onto her property, even if it is to steal something.

i) Vivid Transport Accident Commission advertisements mirror an actual accident; the wife whose child was killed in similar circumstances is owed a duty of care by TAC.

IN CLASS

Compare summaries and answers to the above question and the REASONS for those answers.

WEEK 7 :  Duty of care when the injury is only financial

Objectives: to

· deepen your understanding of what the duty test is when the injury is only financial

· appreciate how judges decide cases

· form a view about whether you agree with the outcome and reasoning in the recent Johnson Tiles Pty. Ltd. & Anor. v Esso Australia Pty. Ltd. & Ors. [2003] VSC 27.

BEFORE CLASS – Read the following, the attached extract from Johnson v Esso and answer the questions below.

Background to the case.

The Johnson v Esso case was unique.  As Gillard J. stated in his Victorian Supreme Court judgment in para 222 ‘there is no case in the English speaking world where the facts are the same as in the present case’.   The case thus had to be decided according to principle and analogy.

Facts

· Esso, in a joint venture with BHP, produced gas

· sold it to Gascor (the successor to the Gas & Fuel Corporation)  (contract contained exclusion clauses; regulated by legislation)

· Gascor in  turn sold it via gas retailers (agents of Gascor) (contract contained exclusion clauses)

· to customers:  business users (43,161) and domestic users (1.4 million).

The relationship between Esso and Gascor (and its predecessors) was regulated by a number of Acts.

Because of an explosion in Plant 1, which caused Plants 2 & 3 to be closed for a period, Esso could not supply gas to Gascor from midnight 26 September 1998 to 5-8 October 1998.

Business users had to shut down plant and equipment, some users’ property was damaged (either damage to plant or to product (eg half way through being made), lost profit and incurred expenses in buying alternative sources of power.

Domestic users suffered inconvenience (no hot water for washing, no gas for cooking), lost food as fridges stopped working, bought electrical appliances to cook etc.   

Workers were stood down from work as businesses ceased operations for a period of time.

The court case

A class action was commenced by those affected claiming damages for:

· Damage to property

· Financial loss consequential upon that property damage

· Pure economic loss: eg  loss of profits, cost of installing alternative non-gas equipment, lost wages

A number of companies and individuals gave evidence to represent the type of damage suffered by the business and domestic users in the class action. 

Esso denied they owed a duty of care for the above; they admitted they were in breach of their duty.  The most contentious issue was whether Esso owed a duty of care for the pure economic loss suffered by business and domestic users.

TASK

Please read the attached extracts from the judgment and answer the questions below as indicated.  (The case is 161 pages long so you are NOT asked to read it all!!)

Extracted pages 82 to 84

Just before this extract, Gillard J. traced the development of the duty of care for physical injury from Donoghue v Stevenson on pages 73 to 76; then economic loss from Hedley Byrne  to Perre on pages 74-81.

On page 82 he quotes from Professor Fleming’s text, attempting to summarise the law with respect to pure economic loss.  

· Gillard J. then sets out the approach he will take:  WHAT IS IT?

Extracted pages 87 to 90; 95-98

Questions:

· Why have courts been reluctant to allow recovery for pure economic loss?

· Is the question whether a duty is owed a question of fact or law?

· Did Gillard J. decide that the

· Reasonable foreseeablity test was ‘made out’ ie proven?

· Proximity test was proven?

He then considered the ‘salient features’ (not attached).

Extracted pages 153-155

· Did Gillard J. find that Esso owed a duty of care for the pure economic loss suffered?

· Did Gillard J. find that Esso owed a duty of care for property loss suffered?

· Can you see what his reasoning was?

· Do you agree?  Should the plaintiffs appeal?

IN CLASS

Discuss the case:  its reasoning and implications for business.

CHECK POINT:  BEFORE OR AFTER CLASS:

Have you written up a set of notes that summarises WHO is owed a duty of care and when, when the loss is purely financial (include both negligent misstatement and ‘other types of economic loss’ cases).

WEEK 8:  All elements of Negligence

Objectives:  at the end of this tutorial students should:

· have tested their knowledge and understanding of the principles of negligence and how to apply them

· improved their case analysis and writing skills.

TASK BEFORE CLASS

Bring a written essay answer to class to the case study below.  Use the following methodology:

(a)
Work out who is suing who and

(b)
Why are they suing ie what is the legal issue (easy here = negligence!) 

(c)
What do the injured parties have to prove?  (state 4 elements of negligence 


AND the legal tests)

(d)
What are the problem areas for the injured parties ie what is going to be


hardest element/s to prove?  (These are the contentious areas you will spend 


the most time discussing.)

(e)
What are the injured party’s legal arguments (expand on the principles and use 

cases)

(f)
What would the defendant counter-argue? (same as in (e))

(g)
Will the injured parties succeed?  Why/why not? 

Fastcars’ new product

Assume you manage Fastcars.  Your engineers have spent some years developing a new car that will be powered by solar panels attached to the roof of the vehicle.  Since Australia has just signed the World Treaty on Reduction of Greenhouse Gases, the race is on to be the first on to the market with a vehicle requiring less use of non-renewable resources and producing less pollution.  

You are keen to get the car on to the market as soon as possible.  Although the engineering team tell you that trials of your car ‘Solarpower Elite’ are progressing well, they are a little concerned that the car might not have the capacity to sustain a burst of speed necessary in an emergency.  They would like more time to make some modifications and do some more trialing.  You think this is being overcautious and indicate the car is ready for production. 

‘Solarpower Elite’ makes a big impact on the market and sales are excellent.  In the next 10 months there are a few accidents reported but your sales manager dismisses these as ‘driver error’ and tells you not to worry.  Then a particularly nasty car smash makes the news and is followed up a report on the ‘7:30 Report’ (ABC TV!).  It appears that a young woman had won a ‘Solarpower Elite’ in a competition run by your company and when driving it home that day was involved in a head-on collision when trying to pass another vehicle.  A former member of your engineering team, James, is interviewed and talks of his earlier concerns.  He feels that at least the limitations needed to be made clear.  Your Customer Relations Manager is also interviewed and, whilst expressing concern for the injured person, suggests that it might have been her inexperience which caused the accident.  

Marilyn, a model, is maimed for life and is suing Fastcars.  Fastcars’ insurance company will have to decide whether a claim will fall within the terms of the insurance policy and whether the claim should be defended or settled. 

Discuss the principles and arguments that Marilyn is likely to raise and the counter arguments possible for your company (including cases).  Is it likely that Marilyn will be successful?  If you need more information, state what it is and how it might affect the outcome.

IN CLASS

In class we will run a mock trial.   Half the class will ‘act’ for Marilyn and half for Fastcars.  Arguments for both sides will be summarised on the board.

At the end of the class reflect on the points you had down and add any more that were brought out at the ‘trial’.

IT WOULD BE A GOOD IDEA TO HAND IN YOUR ANSWER OR REWRITE YOUR ANSWER AND HAND IT IN TO YOUR TUTOR FOR FEEDBACK.
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